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By the Commission: 


INTRODUCTION 


1. The Commission has before it an Application for 
Review filed by Mr. Arthur P. Baumgarden. Because of 
suspected improprieties in an amateur radio examination 
purportedly taken by Mr. Baumgarden, the Private Radio 
Bureau (Bureau)! on May 31, 1994, ordered him to appear 
for retesting. Mr. Baumgarden filed a petition for reconsi- 
deration of that order. The Bureau denied the petition on 
September 15, 1994. Mr. Baumgarden now requests full 
Commission review of the Bureau’s actions. For the rea- 
sons set forth below, the Application for Review is denied 
on both substantive and procedural grounds. | 


— BACKGROUND 


2. The amateur service allows those who successfully 
complete one or more examinations to operate on various 
radio frequency bands for hobby, experimental. and emer- 
gency Communications purposes. There are six classes of 
- amateur licenses. Successively higher classes of licenses 
require the successful completion of a series of Morse code 
and written examinations. These examinations are admin- 
istered through a volunteer program. Higher graded Volun- 
teer Examiners (VEs) conduct examination sessions at 
thousands of locations throughout the United States and 
abroad. Three VEs are required to be present at each 
session. The VEs report the results of the exams to the 
Volunteer Examiner Coordinators (VECs), who then re- 
port to the Commission. This system is very convenient for 
applicants and has enabled the successful administration of 
over one million examinations over the past ten years. 
When improprieties are suspected, the VEC or the Com- 
mission will investigate the matter, and the Commission 
will initiate remedial action if warranted. In many cases 
that action consists of requiring applicants to be retested. 
(See Section 97.509(i) of the Commission’s Rules [now 
Section 97.519(d)], 47 C.F.R. § 97.509(i)). 

3. This case involves an amateur radio operator examina- 


tion purportedly administered to Mr. Baumgarden on 
April 27, 1991, in Carson, California (a suburb of Los 


Responsibilities of the Private Radio Bureau are now with 


Angeles). The Bureau received information that Mr. 
Baumgarden did not take the test. Based on that informa- 
tion, the Bureau chose to require Mr. Baumgarden to be 


. tested by a new volunteer examiner team to determine his 


qualifications for an Advanced Class amateur operator li- 
cense. 


SUMMARY OF FACTS 


4. Mr. Baumgarden was purportedly tested in Carson, 
California on April 27, 1991. Prior to taking the examina- 
tion in question, Mr. Baumgarden held a Novice Class 
amateur operator license. The administering VEs reported 
that Mr. Baumgarden passed the examination elements 
necessary to qualify for an upgrade of his license to the 
General Class. As a result, the Commission upgraded Mr.. 
Baumgarden’s amateur operator license to the General 
Class. Following a subsequent examination session, Mr. 
Baumgarden received a further upgrade to the Advanced 
Class. 


5. Mr. Baumgarden told a Commission informant that he 
obtained his amateur licenses through the payment of 
money without passing the required examinations. The 
informant notified the Bureau of this irregularity. After 
receiving this information, the Commission questioned Mr. 
Baumgarden concerning the informant’s report. Mr. 
Baumgarden denied the allegations. He initially claimed 
that during a weekend he drove alone from Washington 
State to Carson, California (a Los Angeles suburb), a round 
trip distance of over 2,000 miles, to take an amateur exami- 
nation, even though amateur tests are frequently admin- 
istered in his own area. Mr. Baumgarden asserted that he. 
left his home in Washington State at 4:30 p.m., on April 
26, 1991, and that he arrived in Carson, California between 
9:00 and 10:00 a.m. on April 27, 1991. He stated that he 
then took a nap in his recreational vehicle (RV). Accord- 


ing to Mr. Baumgarden, the test started at 6:00 p.m. the 


same day. He claimed that, after the examination, he slept 
in his RV before his departure from Los Angeles between 
6:30 and 7:00 a.m. on April 28, 1991. He stated that he 
arrived back at his home between 9:30 and 10:00 p.m. that 
night. Mr. Baumgarden claimed that he drove at the speed 
limit in both directions. ee f | 

6. In its May 31, 1994 letter to Mr. Baumgarden, the 
Bureau questioned his statements concerning the examina- 
tion and pointed out that the travel times he provided are 
virtually impossible to achieve. within the speed limit and 


that it would be implausible for him to travel to Carson, 


California simply to take an amateur license examination. 
In his response, Mr. Baumgarden furnished a new explana- 
tion of the events. He stated that he left Bingen, Washing- 
ton at 1:30 p.m. on April 26, 1991 (rather than at 4:30 
p.m. as he previously claimed). He stated for the first time 
that, in addition to taking the test, his trip to Southern 
California was for the purpose of visiting a friend, Mr. 
Larry McKee, and picking up radio apparatus on which 
Mr. McKee had been working. Mr. Baumgarden claimed 
that rather than driving directly to the Los Angeles area, he 
first drove to Mr. McKee’s home in Adelanto, California 
(about 100 miles from the examination site in Carson, 
California), where he rested for two or three hours. He 
claimed that Mr. McKee then drove him to the examina- 
tion site, and after the examination, drove him back to Mr. | 
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McKee’s home. He stated that he left Mr. McKee’s home 
between 10:00 p.m. and midnight, and later stopped at 
Modesto, California (over 300 miles from Adelanto) to 
sleep. Mr. Baumgarden has not provided a statement from 
Mr. McKee to verify his new version of events; nor has he 
provided any explanation for the variances between his two 
stories (with the minor exception of his claim that he did 
not initially disclose the 1:30 p.m. departure time on April 
26, 1991, because he was "covering" for a "straw boss" who 
permitted him to leave work early). 


PROCEDURAL FINDINGS 


7. In his letter of October 6, 1994, Mr. Baumgarden 
stated that he wished to exercise his right to "further 
administrative review" of the Bureau’s decision of Septem- 
ber 15, 1994. The filing, however, is defective as an Ap- 
plication for Review because it does not contain the four 
elements required by Section 1.115(b) of the Commission’s 
Rules: (1).a precise and plain statement of the questions 
presented for review; (2) specification of the factors war- 
ranting Commission consideration of the questions pre- 
sented; (3) a statement of the respects in which the action 
taken by the designated authority should be changed; and 
(4) a statement of the form of relief sought. 


8. Following receipt of the October 6, 1994, letter, the 
Bureau informed Mr. Baumgarden that his letter did not 
meet the filing requirernents of Section 1.115 of the Com- 
mission’s Rules and that a proper Application for Review 
would be due on October 17, 1994. At the same time, the 
Bureau notified Baumgarden that he was required to com- 
ply with the Commission’s procedural requirements. Spe- 
cifically, the Bureau informed Mr. Baumgarden that 
Section 1.115 of the Commission’s Rules, 47 C.F.R. § 
1.115, sets forth procedural requirements pertaining to Ap- 
plications for Review, and Part 1 of the Commission's 
Rules also contains other pertinent procedural require- 
ments. Upon request, the Bureau provided Mr. 
Baumgarden with a copy of Section 1.115 of the Commis- 
sion’s Rules. 


9. Mr. Baumgarden sent a letter dated October 14, 1994, 
to the Chief, Personal Radio Branch, Private Radio Bu- 


=: reau, requesting review of the Bureau's action of Septem- 


ber 15, 1994. That letter was not a proper Application for 
Review because it was procedurally deficient for several 
reasons. First, it was not filed with the Office of the 
Secretary, as required by Section 1.115(f)(1) of the Com- 
-mission’s Rules. Second, it was untimely because it was due 
no later than October 17, 1994, under Section 1.115(d) of 
the Commission’s Rules, but was not received until Octo- 
ber 18, 1994. Mr. Baumgarden, on October 17, 1994, how- 
ever, did send by facsimile a copy of the letter of October 
14, 1994. The facsimile of the request did not comply with 
Section 1.115 of the Commission’s Rules because the Com- 
mission has no rule permitting Applications for Review to 
be filed by facsimile. Missing a filing deadline, even by 
only a day, is significant where, as here, there was no good 
‘cause shown for the delay in properly filing with the Office 
of the Secretary. See Warren Price Communications, Inc., 6 
FCC Rcd 4424 (1991). Third, Mr. Baumgarden did not file 
the four copies required by Section 1.51(c)(1) of the Com- 
mission’s Rules, 47 C.F.R. § 1.51(c)(1). 

10. In addition, the filing is deficient because it does not 
contain any of the four elements required by Section 1.115 
of the Commission’s Rules. First, it does not contain a 
precise and plain statement of the questions presented for 


review. Mr. Baumgarden claims that the question for re- 
view is whether he "took the license examination upon 
elements 1(B), 3(A), and 3(B) on April 27, 1991, in Car- 
son, California.” However, this is not a proper question for 
review. The Bureau can order a reexamination on any 
reasonable basis and, therefore, the Commission does not 
need to determine whether or not Mr. Baumgarden took 
the examination. Second, Mr. Baumgarden has not dem- 
onstrated any grounds warranting Commission review. Mr. 
Baumgarden simply states there was a "prejudicial proce- 


dural error" by the Bureau and "erroneous finding[s] as to 


an important and material finding of fact [in the Bureau’s 
letters of May 31 and September 15, 1994]." Additionally, 
the October 14, 1994, letter does not contain an explicit 
statement of the respects in which the Bureau’s action 
should be changed nor the form of relief sought, as re- 
quired by Section 1.115(b) of the Commission’s Rules. 


11. In sum, Mr. Baumgarden has ignored the Commis- 
sion’s procedural requirements. Because of the deficiencies 
described above, the Application for Review IS DENIED 
on procedural grounds. Moreover, as shown below, we find 
that the Application for Review will be denied on substan- 
tive grounds as well. 7 


SUBSTANTIVE FINDINGS 


12. Although Mr. Baumgarden has consistently denied 
that he improperly obtained his amateur licenses, his 
denials are not credible. Mr. Baumgarden’s initial claim 
that he drove to Carson, California, a 2,000 mile roundtrip, 
to take an amateur examination that is administered fre- 
quently in his own area is not credible. Furthermore, the 
travel times he initially provided are virtually impossible to 
achieve within the speed limit. Mr. Baumgarden’s second 
version of events, provided after the Commission had 
pointed out the incredibility of the original version, is so 
inconsistent with the original version that it damages rather 
than enhances his credibility. The credibility of Mr. 
Baumgarden’s second version of events is also damaged by 
his failure to provide a corroborative statement from Mr. 
McKee and an adequate explanation for the variances be- 
tween the two versions. 

13. In view of Mr. Baumgarden’s unpersuasive account 
of his trip to California and the subsequent inconsistencies, 
the Application for Review IS DENIED on substantive 
grounds. 


ORDERING CLAUSES 


14. IT IS ORDERED that the Application for Review 
filed by Arthur P. Baumgarden IS DENIED. 

15. IT IS FURTHER ORDERED, in view of his failure 
to appear for reexamination, that Mr. Baumgarden’s ama- 
teur Operator license class IS REDUCED from Advanced. 
to Novice and his amateur station call sign shall be 
changed to a call sign available to Novice Class operators. 

16. IT IS FURTHER ORDERED that a copy of this 
Order shall be sent to Mr. Baumgarden by Certified mal -- 
Return Receipt peda 
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